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Implementation of the Idea of Flexicurity: the Case of Estonia

1. Introduction

Recent developments in the labour market and the changing character of labour relations, as well as the
intention to enhance competitiveness have given rise to the need for labour law reform in many
countries in the world. The main keyword is the idea of flexicurityt which must guarantee the economic
growth exchanging traditional security in the job for the security in the market.

Among others, the European Union? (EU) has paid great attention to the development of flexible
labour relations and the elaboration of corresponding regulation3 What is flexicurity and how to
implement this conception in practice have been topical issues among state institutions, social partners,

non-governmental organizations and legal scholars in the various Member States of the EU#

1 About the conception of flexicurity, see e.g. Bredgaard, T; Larsen, F. Comparing Flexicurity in
Denmark and Japan. Centre for Labour Market Research at Aalborg University. Denmark, 2007.
Available at: <http://www.jil.go.jp/profile/documents/Denmark_final.pdf> (15 June 2010).

2 Estonia became the member of the EU on 1 May 2004.

3 The main reason for that is the Lisbon Strategy. One aim of the Strategy is to increase the
adaptability of employees and enterprises and the flexibility of labour markets. Information about the
Lisbon Strategy is available at: <http://europa.eu/scadplus/glossary/lisbon_strategy_en.htm> (15 June
2010).

4+ The impetus to that was given by the European Commission’'s Green Paper: Modernising labour law
to meet the challenges of the 21st century, published in November 2006 (Available at:
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0708:FIN:EN:PDF> (15 June 2010)).
The Green Paper analyses main challenges and sets up several problems that the contemporary labour

law must solve.
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Similar questions have been also posed in Japan® where changes in economy entail the need for
thinking out the bases of the functioning of labour relations.

The aim of this paper is to study how Estonia has implemented the idea of flexicurity in practice.
Although, giving meaning to this conception depends on several legal, social, economical and political
factors of the corresponding state, the knowledge about the developments in Estonia may help to

understand the situation in other countries.

2. Meaning of the Idea of Flexicurity

In December 2008, the Riigikogu (the Estonian Parliament) adopted the new Employment Contracts Act?
(TLS) that entered into force on 1 July 2009. The aim of the act is to provide a legal basis for flexible
labour relations and, thereby, carry out the extensive reform of Estonian labour relations.s?

The TLS is based on the conception of flexicurity, 1.e. the regulation of labour relations must
ensure the parties to the employment contract the possibility to shape such relationship which takes
into account the needs and interests of the employer and employee as much as possible? The idea of

Aexicurity consists of four features: flexible labour law, contemporary social security systems, effective

5 See e.g. Chatani, K. From Corporate-centred Security to Flexicurity in Japan. International Labour
Office, Employment Analysis and research Unit, Economic and Labour Market Analysis Department. -
Geneva: ILO, 2008, 65 p; Sugeno, K. Towards a New Form of Flexicurity: Fluctuating Employment
System and Labour Law in Japan. Sydney Law School Distinguished Speakers Program 2009, the
University of Sydney. Presentation is available at: <http://www.law.usyd.edu.au/video/2009.shtml>
(15 June 2010).

6 See e.g. Araki, T. Labor and Employment Law in Japan. The Japan Institute of Labor, 2002. In his
monograph, the author is analysing the changing nature of labour relations in Japan (pp 17-23; 33-46).

7 Tadlepingu seadus / Employment Contracts Act, passed on 17 Dec. 2008 — State Gazette I 2009, 35, 5; 36, 234.
The act is available in English at <http://www.sm.ee/fileadmin/meedia/Dokumendid/Toovaldkond/TLS_eng.pdf>
(15 June 2010).

8 Muda. M. Increasing the Flexibility of Employment Regulation in Estonia, The Modernization of
Labour Law and Industrial Relations in a Comparative Perspective, ed. Roger Blanpain. Bulletin of
Comparative Labour Relations, No 70, Kluwer Law International, 2009, p 368.

9 Seletuskiri toolepingu seaduse eelnou juurde / The Explanatory Statement of the Draft of the
Employment Contracts Act, 18 June 2008, p 2. Available in Estonian at <www.riigikogu.ee/> (15 June
2010).
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active labour market policy and effective system of lifelong learning.1°
Following these components, in comparison with the previous regulation', the TLS reduces the
protection of employee in the framework of the labour relation and attempts to increase the role of state

while guaranteeing social protection for people.

3. The Main Changes in Labour Relations under the New Act

As mentioned above, taking into account the aim of the idea of flexicurity, the new act tries to enlarge
the flexibility of the regulation of labour relations. To this end, the TLS, firstly, diminishes the amount of
legal rules which are obligatory for employees and employers and allows the parties to the employment
contract to agree freely the content of the contract. And, secondly, the new act reduces some
employee's rights. In order to illustrate the new regulation, some examples have been given below.

As regards the entering into the employment contract, the employer and employee have no
obligation to conclude written contract — according to the TLS, the employment contract may be oral
(sections 4 and 5). Also, unlike the old act, the TLS does not provide for the list of grounds enabling the
parties to enter into the fixed-term employment contract, the act establishes only the general principle

that there must be a good reason in order to conclude such contract (section 9).12

10 Thid. Hence, Estonia follows the conception of fexicurity what has been approved in the EU. Information about
the meaning of flexicurity in the EU is available at: <http://ec.europa.eu/social/main.jsp?catld=116&langld=en>
(15 June 2010).

11 The old Employment Contacts Act was adopted in the year 1991 and was in force until 30 June 2009.
2 For the details, see Muda. M. Increasing the Flexibility of Employment Regulation in Estonia, The
Modernization of Labour Law and Industrial Relations in a Comparative Perspective, ed. Roger Blanpain.
Bulletin of Comparative Labour Relations, No 70, Kluwer Law International, 2009, pp 369-372. However,
as the draft of the TLS is analysed in this article, it is not possible to understand completely the current

regulation according to this article.
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The new act changes rules about the termination of employment contract at the initiative of the
employer as well. The TLS does not set forth the list of grounds justifying the termination, it only states
that there must be a good reason for that (sections 87-89). The new act also shortens the period of the
notice and diminishes the amount of compensation in the case of lay-off of employees (sections 97(2) and
100(1)).13

In addition to the attempts to increase the flexibility, the TLS pays attention to the protection of
employees involving some new rules what enlarge employees rights. For example, the TLS limits
possibilities to terminate the fixed-term employment contract (sections 85(2) and 100(3)); provides for the
employer's obligation to organise training for the employee (sections 28(2)5), 88(2) and 89(3)); establishes
that the state must pay the insurance benefit in the case of lay-off of employees (section 178(13)); etc.

The first version of the TLS also increased the protection of employees who are on the leave for
parents and in the case of unemployment (sections 60, 63(1), 178(5)-(10), 190(3) and (4)). However, the
enforcement of corresponding rules was postponed® because the new act was elaborated during the
economic growth (2006-2007) but when the TLS entered into force®, Estonian economy was in deep
crisis and there was not possible to guarantee employees all planned rights.

In order to understand better the situation in Estonia, it should be mentioned that, due to the
limited role of the social partners in shaping employment relations in Estonia, the labour market is

mainly regulated by legislation.’® Hence, usually employees have only rights what are provided by law.

18 [bid., pp. 372-375.

14 The TLS also makes possible to reduce wages upon the failure to provide work (section 37), abolishes
the employee’s right to demand reinstatement in his or her position (section 104 ff), etc.

5 The enforcement was postponed until 1 January 2013.

6 The TLS entered into force on 1 July 2009.

7 About the role of the employees representatives on shaping of employment relations, see M. Muda.
Estonia. The Laval and Viking Cases. Freedom of Services and Establishment v. Industrial Conflicts in
the European Union, eds. Roger Blanpain and Andrzej M. Swiatkowski. Bulletin of Comparative Labour
Relations, No 69, Kluwer Law International, 2009, pp 38-42.

18 Jt is important to stress that Estonian system of industrial relations is completely different, by
contrast with the situation in Denmark what is the country of origin of the idea of flexicurity. Therefore,

it is questionable whether the effective implementation of this conception is possible in Estonia.
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4. Concluding Remarks

The idea of flexicurity what is the basis of the new TLS originates from the corresponding conception
approved in the EU. Although, under the interpretation of the EU, the main essence of this conception is
to achieve balance between flexibility and security, Estonian new law fails to guarantee the equal
proportion of these two components of flexicurity.

The TLS diminishes the employer’'s obligations and gives to the parties to employment contract
more possibilities to conclude agreements concerning different aspects of the labour relation. Thus, the
legal regulation of labour relations is more flexible but the security of employee, especially in the case of
unemployment, has not increased.

However, as the TLS has been in force only one year, there is no remarkable case law concerning
the new act. The rules of the TLS are quite abstract and, therefore, Estonian courts® have considerable

power to shape the corresponding practice.

*Author of this paper thanks from the heart Prof. Masahiko Iwamura who gave her possibility to take
part in the Global Centres of Excellence Program as foreign researcher and spend very inspirational and

educative month at Tokyo University in May 2010.

v Especially the Supreme Court. Although the decisions of the Supreme Court as the highest instance
are not binding on courts of lower instances, the latter still follow the Supreme Court’s views in making

their judgments.
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